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Thi s proceedi ng now conmes up on opposer’s notion to
conpel, filed Novenmber 1, 2002, and applicant’s notion for
j udgnment under Trademark Rule 2.132(a), filed Decenber 12,
2002.

Under the current trial schedule, set by the Board when
this proceeding was instituted, discovery closed on
Sept enber 11, 2002. Opposer’s testinony period for its
case-in-chief closed on Decenber 10, 2002.

Accordi ngly, opposer’s notion to conpel discovery was
timely, having been filed prior to the opening of the first
testinmony period. The Trademark Rul es provide that

When a party files a notion for an order to conpe

di scovery, the case will be suspended by the Tradenmark
Trial and Appeal Board with respect to all matters not

! The Board has previously identified opposer as Rexall Sundown,
Inc. However, the records of the Assignnents Branch of the USPTO
i ndi cate that opposer’s pleaded registration was assigned to

Num co Financial Services, S.A, prior toinstitution of the
opposition. The Board regrets any confusion.



germane to the notion, and no party should file any

paper which is not gernmane to the notion, except as

ot herw se specified in the Board' s suspensi on order.

The filing of a notion to conpel shall not toll the

tinme for a party to respond to any outstandi ng

di scovery requests or to appear for any noticed

di scovery deposition.
Trademark Rule 2.120(e)(2)(enphasis added). Accordingly,
this proceeding is considered SUSPENDED nunc pro tunc to the
tinmely filing of opposer’s notion to conpel. Because the
matter i s suspended, opposer’s testinony period never opened
and applicant’s notion for judgnment is denied as noot.

Turning next to opposer’s notion to conpel, we note
that applicant has not filed a response to the notion. Wen
t he above Board attorney took up the file in this matter to
consider the outstanding matters, applicant’s notion to
di sm ss was not part of the record. However, since opposer
had responded to the notion, the Board contacted applicant’s
counsel to confirmwhether such a paper had been filed and,
if so, to request another copy.? Applicant’s counsel
confirmed that it had not filed an opposition to the notion
to conpel. Although not asked, applicant’s counsel further
i ndi cated that applicant had subsequently responded to
opposer’s di scovery requests.

The Trademark Rul es provide that if issues pending in a

notion to conpel are resolved, the novant should so inform

2 Applicant’s counsel faxed a copy of the notion for judgnent to
t he Board.



the Board in witing. Trademark Rule 2.120(e)(1). The
Rul es Ii kew se provide that an opposition to a notion mnust
generally be filed no later than fifteen days from service
of the nmotion (plus tinme allowed for service pursuant to
Trademark Rule 2.119(c)), and that if no opposition is
filed, the notion may be granted as conceded. Tradenark
Rule 2.127(a).

W are unable to treat applicant’s comment to this
Board attorney that applicant has fully responded to
opposer’s di scovery requests. First, the coment was nade
in an ex parte conversation initiated for the purpose of
determ ning whether the Board's file in this matter was
conplete. Opposer has not had the opportunity to hear or
respond to applicant’s remark. Second, applicant’s coment
cones long after response to the notion was due, and is
therefore untinely.

Third, and finally, applicant’s alleged di scovery
responses may not have resolved the issue. The responses
may not have been adequate in opposer’s view. Applicant may
have i nterposed objections which woul d ot herw se be
considered waived in view of its |ate responses. |I|ndeed,
opposer may even deny having received applicant’s discovery
responses. The problemis that without a witten opposition
to the notion, the Board will not guess at what opposer’s

position woul d be.



We are presented here with an unopposed notion to
conpel discovery. Qpposer has not w thdrawn the notion, and
applicant has not filed an opposition thereto. The notion
is accordingly GRANTED as conceded. Trademark Rul e
2.127(a).

Applicant is allowed until TH RTY DAYS fromthe nmailing
date of this order in which to fully respond to opposer’s
di scovery requests alleged to be deficient in opposer’s
notion to conpel.

Trial dates are reset® as foll ows:

DISCOVERY PERIOD TO CLOSE: CLOSED

Thirty day testimony period for party in position of June 8, 2003

plaintiff to close:

Thirty day testimony period for party in position of August 7, 2003

defendant to close:

Fifteen day rebuttal testimony period to close: September 21, 2003

In each instance, a copy of the transcript of testinony
together with copies of docunentary exhibits, nust be served
on the adverse party within thirty days after conpletion of

the taking of testinony. Trademark Rule 2.1 25.

3 As part of its notion to conpel, opposer requested a reopening
of discovery. Opposer’s nmotion is DENIED. QOpposer did not serve
its interrogatories and requests for the production of docunents
until four nmonths after the opening of discovery. Once served,
opposer waited until four nonths after responses were due — until
wel |l after the close of discovery —to file its notion to conpel
Opposer has not shown excusable neglect for its failure to pursue
di scovery at an earlier date, or to tinmely nove to extend its

di scovery period. Fed. R Civ. P. 6(b).



Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing wll be set only upon

request filed as provided by Trademark Rule 2.1 29.

. 000.



